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Introduction 

In our daily lives, we come across contracts so many times without even realizing it. Be it 

buying goods from a shop, availing cable services or installing an app on our phone, contracts 

are everywhere. Contracts are an indispensable part of the business. Every transaction in 

some way or the other uses contracts, whether written or verbal. Contracts in India are 

governed by the Indian Contracts Act, 1872. The Act extends to the whole of India.  

What is a contract?  

Over the years various authors and jurists have tried to define ‘what are contracts’ but none of 

the definitions have satisfactorily captured the essence of a Contract. Basically, a contract is a 

bundle of rights and obligations binding parties to one another in exchange of some 

consideration. The Indian Contract Act 1872 defines contract as “An agreement which is 

enforceable by law is a contract”. This means that all agreements are not contracts. Only 

those agreements which can be enforced by law are contracts. For an agreement to be 

enforceable, it must satisfy certain essentials laid out by law to become valid contracts. 

Essentials of a contract 

Section 10 of the Indian Contract Act, 1872 provides that: 

 There should be an agreement between the two parties. When a proposal by one party 

is accepted by the other, it becomes an agreement 

 The parties entering into an agreement should be competent to contract. 

 There should be a lawful consideration and a lawful object in the agreement. 

 There should be free consent of the parties entering into the contract. 

 The agreement must not be expressly declared void by the law. 
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This Article will only focus on one essential of a valid contract, which is Free Consent and its 

importance in Contract Law. 

Consent 

As per Section 13, Consent is defined as Two or more persons are said to consent when they 

agree upon the same thing in the same sense.  

An agreement upon the same thing in the same sense is known as true consent or consensus 

ad idem and is at the root of every contract.  

This seems to have been picked up from the passage in the judgement of Raffles v. 

Wichelhaus (1864) which says that “It is essential to the creation of contract that both parties 

should agree to the same thing in the same sense. This if two person enter into an apparent 

contract concerning a particular person or ship and it turns out that each of them, misled by a 

similarity of name, had a different person or ship in mind, no contract would exist between 

them.  

For a Contract to be valid, the consent of the parties must be genuine. The principle 

of consensus-ad-idem is followed which means that the parties entering into the contract must 

mean the same thing in the same sense.  The parties to the contract must have the same 

understanding in regards to the subject matter of the contract. 

For example, A agrees to sell his house to B. A owns three houses and wants to sell his house 

in Haridwar. B thinks he is buying his Delhi house. Here A and B have not agreed upon the 

same thing in the same sense. Therefore, there is no consent and no contract afterwards. 

In the case of Raffles v. Wichelhaus, two parties, A and B, entered into a contract for the sale 

of 125 cotton bales by a ship named “peerless” from Bombay. There were two ships with the 

same name, and while Party ‘A’ was thinking of one ship, Party B was thinking of the other 

ship. The court held that there was no meeting of minds by both parties. Hence the contract 

was invalid. 

Mere consent is not enough for a contract to be enforceable the consent given must be free 

and voluntary.  The definition of Free consent is provided under the Indian Contracts Act is 

Consent that is free from Coercion, Undue Influence, Fraud, Misrepresentation or 

Mistake. Consent is said to be so caused when it would not have been given but for the 

existence of such coercion, undue influence, fraud, misrepresentation or mistake. 
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Clearly, Free Consent means the absence of any kind of coercion, undue influence, fraud, 

misrepresentation or mistake. When the consent which is given is affected by these elements 

it calls into question whether the consent given was free and voluntary. The objective of this 

principle is to ensure that judgment of the parties while entering into the contract wasn’t 

clouded. Therefore consent given under coercion, undue influence, fraud, misrepresentation 

or mistake has the potential to invalidate the contract.   

Factors which invalidate consent 

As stated above, consent given by a party must be absent of: 

Coercion 

According to the Indian Contracts Act, 1872, coercion is defined as: 

“‘Coercion’ is the committing, or threatening to commit, any act forbidden by the Indian 

Penal Code (45 of 1860) or the unlawful detaining, or threatening to detain, any property, to 

the prejudice of any person whatever, with the intention of causing any person to enter into 

an agreement.” 

According to Section 15, Consent is said to be caused by coercion when it is obtained by 

either of the following techniques:  

1. Committing or threatening to commit any act forbidden by IPC, or  

2. Unlawful detaining or threatening to detain any property.  

Explanation to this section stipulates that it is immaterial whether the IPC is or is not in force 

in the place where the coercion is employed.  

Example, Threat of not allowing the dead body to be buried also tantamount to coercion.  

A point to be remembered is that it is not necessary that the IPC is applicable at the place the 

consent was obtained. A very crucial part of the law is the phrase “to the prejudice of any 

person whatever” which means the coercion could be directed against the prejudice of any 

person and not just the party to the contract. It is also not necessary that only the party to the 

contract causes the coercion. Even a third party to the contract can cause coercion to obtain 

the consent, as was seen in the case of Ranganayakamma v. Alwar Sethi where a widow was 
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coerced into adopting a boy by the boy’s parents by not allowing the corpse of the widow’s 

husband to be removed from the home until the adoption is made. 

The burden of proof in cases of coercion lies on the party whose consent was coerced. When 

consent of a party was obtained through coercion, the contract becomes voidable at the option 

of the party whose consent was so obtained. 

Difference between English Law and Indian Law 

1. In India Coercion means committing or threatening to commit an act forbidden by 

IPC. Duress under common law consist in actual violence or threat of violence to a 

person whether it be a crime or a tort. Thus unlike coercion, duress is not confined to 

unlawful acts forbidden by any specific penal laws like IPC in India.  

2. In India, Coercion can be directed against a person or his property whereas in England 

duress is directed only against the person and not against his property.  

3. Coercion in India may proceed from a person who is not a party to the contract and it 

may also be directed against a person who may be a stranger to a contract whereas in 

England, duress should proceed from a party to a contract and should also be directed 

against the party to a contract or other near relatives.  

Undue Influence 

Section 16(1) stipulates that when a person is in a position to dominate the will of another 

and uses that position to obtain an unfair advantage, then undue influence is made out. 

Therefore in order to constitute undue influence it is necessary to prove that:  

1. Relations subsisting between the parties are such that one is in a position to dominate the 

will of another, and  

2. That person actually uses his position to obtain unfair advantage.  

Section 16(2) which is exhaustive in nature clarifies as to when a person can be said to be in a 

position to dominate the will of another  

1. If such person holds real or apparent authority or as such fiduciary relations.  

2. Or if such person contract with person whose mental capacity is affected either by 

age, illness, mental or bodily distress.  
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Section 16(3) stipulates that in case of unconscionable bargain (Not acceptable to your 

conscience), it is a duty of defendant to show to the court that there is no unconscionable 

bargain.  

Essentials of Undue Influence: In order to constitute undue influence, it is necessary to 

prove that:  

1. The relations subsisting between the parties are such that one of the parties is in a 

position to dominate the will of the other, and  

2. Such a person uses his dominant position to obtain an unfair advantage over the other.  

It is essential that both the conditions have ordinarily to be established by the person seeking 

to avoid the transaction.  

Able to dominate the will of other- Sometime the parties to an agreement are so related to 

each other that one of them is able to dominate the will of the other. The person who occupies 

the superior position may prevail upon the other to obtain his consent to an agreement to 

which he, but for the influence so exerted, would not have consented.  

In Mahboob Khand v. Hakim Abdul Rahim, AIR 1964 Raj 250, the Court said: “Undue 

influence is said to be the shuttle species of fraud whereby mastery is obtained over the mind 

of the victim by insidious approaches and seductive artifices. Sometimes the result is brought 

about by fear, coercion, importunity or other domination, calculated to prevent expression of 

the victim’s true mind. It is a constraint undermining agency, overcoming the power of 

resistance, to bring about a submission of the other.  

Lord Kingsdown in Smith v. Kay (1859) 7 HLC 750, One party is said to be able to dominate 

the will of the other in all cases where there is active trust and confidence between the parties 

or the parties are not on equal footing. The principle applies to every case where influence is 

acquired and abused, where confidence is reposed and betrayed.  

In Williams v. Baylex (1866) LR 1 HL 200: A son forged his father’s signature on several 

promissory notes and paid them into his bank account. When the truth came to light, the 

manager of the bank threatened prosecution of the son and transportation if a satisfactory 

solution were not found. To avert his threat, the father agreed to give an equitable mortgage 

to the bank on his property in return for the promissory notes. Subsequently the father sought 
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to have this agreement cancelled on the ground that he was influenced by the threat. The 

House of Lords held the agreement to be voidable.  

 

 

Instances of Undue Influence 

Real or Apparent Authority- A person in authority is definitely able to dominate the will of 

the person over whom the authority is held. The authority may be real or apparent. Person in 

authority would include an income tax officer in relation to an assesses; a magistrate or police 

officer in relation to an accused person and the like. The expression “apparent authority” 

would include cases in which a person has no real authority, but is able to approach the other 

with a show or colour of authority.  

Fiduciary Relation: Fiduciary relation means a relationship of confidence and trust. If a 

person betrays the confidence and trust reposed in him and gains an unfair advantage over the 

other party in any contract the suffering party has an option to avoid the contract. Examples 

of fiduciary relationship are solicitor and client, trustee and beneficiary, spiritual adviser and 

devotee, etc. Any relationship in which one party enjoys the active confidence of another 

party who is to lean on him and is inclined to repose implicit confidence in him is enough to 

approximate to the kind of relationship. In cases of fiduciary relationship, if the person in a 

dominant position has gained undue advantage in any transaction, the burden of proof lies on 

such a person to show that the transaction was without undue influence. Section 111 of Indian 

Evidence Act contains the rule regarding the burden of proof in such cases.  

Mental Distress: The last category of persons whose will is vulnerable to all sorts of 

influence is that of “persons in mental distress”. A person is said to be in distress when his 

mental capacity is temporarily or permanently affected. It may be due to extreme old age or 

mental or bodily illness or any other cause. Such a person is easily persuaded to give consent 

to a contract which may be unfavourable to him. Accordingly, if a contract is made with him 

by taking the advantage of his distress, it is voidable at his option. Mere urgent need of 

money on the part of borrower is not, of itself, a sufficient evidence of mental distress.  

Influence and Persuasion: the court said in Shrimati v. Sudhakar R. Bhatkar, AIR 1988 

Bom 122, Influence in the eyes of the law has to be contradistinguished with persuasion. 
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Every persuasion is not the same thing as influence. One may by his acts and conduct 

convince and persuade the other party to do a particular act and if the other party does such 

an act freely and out of his own volition, may be to his prejudice or disadvantage or peril, it 

cannot be said that such act was influenced by the other.  

In an action to avoid a contract on the ground of undue influence the plaintiff has to prove 

two main points. He must show:  

1. That the other party was in a position to dominate his will, and  

2. That he actually used his influence to obtain the plaintiff’s consent to the contract.  

Presumptions of Undue Influence: In certain cases presumption of undue influence is 

raised. The effect of the presumption is that once it is shown that the defendant was in a 

position to dominate the will of the plaintiff, it will be presumed that he must have used his 

position to obtain an unfair advantage. It will be then for the defendant to show that the 

plaintiff freely consented.  

Presumption is raised in the following cases:  

Unconscionable Bargains: Where one of the parties to a contract is in a position to dominate 

the will of the other and the contract is apparently unconscionable, that is unfair, the law 

presumes that the consent must have been obtained by undue influence.  

In Raghunath Prasad v. Sarju Prasad, AIR 1924 PC 60, it was held that the 

unconscionable bargain is not the first thing to be considered. The first thing to be considered 

is the relation of these parties were they such as to put one in a position to dominate the will 

of the other. Thus, what is necessary to establish the presumption is not that the parties should 

be related by blood, marriage or adoption but that their relation are or position towards each 

other is such that one is in a superior position over the other. Even where they are so related, 

the presumption may not arise for the influence as may as well be fairly and wisely exercised 

as has been pointed out by the Supreme Court in Subhash Chandra Das v. Ganga Prasad Das, 

AIR 1967 SC 878, the circumstance that a grand-father made a gift of a portion of his 

properties to his only grandson (on account of natural love and affection) a few years before 

his death is not on the face of it an unconscionable transaction.  

Inequality of Bargaining Power: In recent years the English Courts have inferred undue 

influence merely from inequality of bargaining power. The Court of Appeal in Lloyds Bank 
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v. Bundy (1975) 1 QB 326 trying to find the principle which unites the various categories of 

undue influence, Lord DENNING MR said: English law gives relief to one who, without 

independent advice, enters into a contract upon terms which are very unfair, or transfers 

property for a consideration which is grossly inadequate, when his bargaining power is 

grievously impaired by reason of his own needs or desires or by his own ignorance or 

infirmity, coupled with undue influence or pressure brought to bear on him or for the benefit 

of the other.  

Developments show that undue influence or duress has become a technique of judicial 

intervention in unfair bargains. The traditional approach of confining duress to threats to the 

person and to goods is about to undergo expansion to include other threats, particularly those 

forms of economic coercion which force a person to enter or vary a contract against his will. 

Forcing a person to accept less money than is due to him by exploiting his economic 

stringency is an example of this kind.  

Picking up the meaning of the word “unconscionable” from a dictionary, the Supreme Court 

has noted that it means something as shows no regard for conscience and which is 

irreconcilable with what is right or reasonable. [Central Inland Water Transport Corporation 

v. Brojo Nath Ganguly, (1986) 3 SCC 156 (206)].  

Economic Duress: Where Shipowners signed a new agreement and paid a higher amount 

because the workers would not permit the ship to leave, the extra payment was allowed to be 

recovered back. The conduct of workers was an economic duress upon the shipowners which 

vitiated their consent to the agreement and payment. The Bombay High Court followed this 

decision in a case in which an importer and supplier to the Oil and Natural Gas Commission 

was relieved of the consequences of renegotiations under which he was virtually left with no 

choice but to agree to convert his conditional bank guarantee to an absolute guarantee [Dal-

ichi Karkaria Pvt. Ltd v. ONGC, AIR 1992 Bom 309].   

Contracts with Pardanashin Women: A contract with a pardanashin lady is presumed to 

have been induced by undue influence. She can avoid the contract unless the other party can 

show that it was her “intelligent and voluntary act”. There is, however, no statutory or 

judicial definition of the term “pardanashin lady”. In the opinion of the Bombay High Court a 

woman does not become pardanashin simply because “she lives in some degree of seclusion”. 

The concept probably means a woman who is totally secluded from ordinary social inter 

course.  
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So anybody who contracts with pardanashin woman has a duty to show that the contract is 

not caused by undue influence and for this purpose, he or she is required to prove the 

following things:  

1. Terms of the contract were already explained to her.  

2. She is made to understand the effect of the contract in her interest.  

3. She understood all the terms.  

4. She fully consented to the contract.  

5. She had enough opportunity to consult her lawyers and well wishers.  

The presumption is for protection of interest of pardanashin lady who lives in the four walls 

of her house and does not intermingle with people of society. So generally she doesn’t have 

idea of falsity of the behaviour of the world and she is prone to deception easily.  

To protect her interest, law says that though she can enter into a contract but the other party 

will have the burden of proving that the contract is not induced by undue influence.  

In Bellachi v. Pakeeran 2009 (12) SCC 95, a suit was filed by vendor that a deed of sale was 

vitiated by undue influence and fraud, the court laid down that where an illiterate pardanashin 

woman has executed a deed of sale, the burden would be on the vendee to prove that the deed 

of sale was genuine document as a contract with a pardanashin woman is presume to have 

been induced by undue influence. So the onus to prove the genuinity of the document will 

always lie on the opposite party.  

Q. Whether an agreement by Pardanashi lady is hit by undue influence?  

Pardanashi lady means a lady who has no or very limited interaction with people outside the 

world. Whenever a pardanashi lady enters into a contract, the other party has to prove the 

following things:  

1. Explain the terms of contract to that lady.  

2. Make her understand the effect of contract on her interest.  

3. She had enough opportunity to consult her well wishers.  

If the other party proves the aforesaid point then presumption of undue influence is rebutted.  
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When the consent of the party to the contract has been obtained through undue influence, 

then the contract becomes voidable at the option of the party whose consent has been so 

obtained. 

 

 

Fraud 

The word “with intent to deceive” in the principal part of the section and the words “any 

other act fitted to deceive” in clause 4 indicates that an intention to deceive is an essential 

ingredients of fraud.  

Fraud is committed wherever one man causes another to act on a false belief by a 

representation which he does not himself to be true. Under the ICA, we are concerned with 

the effect of fraud only so far as consent to a contract is procured by it.  

Fraud is generally reducible to fraudulent misrepresentation. Accordingly we say that 

misrepresentation is either fraudulent or not fraudulent. If fraudulent, it is always a cause for 

rescinding a contract induced by it; if not, it is a cause of recession only under certain 

conditions which the definition of section 18 are intended to express.  

There are however, forms of fraud which do not at first sight appear to include any 

misrepresentation of fact and sub-sections 3, 4 and 5 cover these.  

For the purpose of Section 17 of ICA, Fraud may be committed in the following manner:  

1. Suggesatio Falsia (suggestion of a false fact) 

2. Suppretio Veri (Suppression of a Truth) 

3. Promise made without intention of performing it.  

4. Any other act fitted to deceive. 

5. Any act or omission declared fraudulent by any law.  

In English Law fraud was defined in the well known decision of the House of Lords in 

Derry v. Peek (1889) 14 App Cas 337, Lord HERSCHELL said: Fraud is proved when it is 

shown that a false representation has been made-  

1. Knowingly, or  
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2. Without belief in its truth, or  

3. Recklessly careless whether it is true or false.  

In this case, A company’s prospectus contained a representation that the company had been 

authorised by a special Act of Parliament to run trams by steam or mechanical power. The 

authority to use steam was, in fact, subject to the approval of the Board of Trade, but no 

mention was made of this. The Board refused consent and consequently the company was 

wound up. The Plaintiff, having bought some shares, sued the directors for fraud. But they 

were held not liable.  

They were not guilty of fraud as thy honestly believed that once the Parliament had 

authorised the use of steam, the consent of the Board was practically concluded. It follows, 

therefore, that the person making a false representation is not guilty of fraud if he honestly 

believes in its truth. Thus intentional misrepresentation is of the essence of fraud. The first 

three clauses of Section 17 deal with this kind of fraud.  

Active concealment: It is something different from mere passive concealment. Passive 

concealment means mere silence as to material facts. An active concealment of a material 

fact is a fraud; mere silence, excepting the few cases does not amount to fraud.  

Mere silence is no Fraud: False impression is ordinarily conveyed by deliberate 

misstatement of facts. But it may also be done by the concealment of material facts. I do not 

care, said Lord Halsbury: “by what means a false impression is conveyed by what trick or 

device or ambiguous language, all those are expedients by which fraudulent people seems to 

think that they can escape from the real substance of the transaction [Anron’s Reefs v. Twiss 

(1896) AC 273].  

Ordinarily, mere silence is not fraud, even if it result is to conceal facts likely to affect the 

willingness of a person to enter into a contract as can be seen from the illustration (a) and (b) 

of section 17 and also the explanation appended to it. A contracting party is under no 

obligation to disclose the whole truth to the other party or to give him the whole information 

in his possession affecting the subject-matter of the contract. It is under this principle that a 

trader may keep silent about a change in prices.  

In a case before the Supreme Court, Sri Krishna v. Kurukshetra University, (1976) 1 SCC 

311, a candidate who had full knowledge of the fact that he was short of attendance, did not 

mention this fact in his examination form. This was held to be no fraud, it being the duty of 
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the University to scrutinise forms and to call for verification or information in case of doubts. 

The University having failed to do so, it was estopped from cancelling the examination of the 

candidate.  

The expression “any other act fitted to deceive” naturally means any act which is done with 

the obvious intention of committing fraud. For example, A husband persuaded his illiterate 

wife to sign certain documents telling her that by them he was going to mortgage her two 

lands to secure his indebtedness and in fact mortgaged four lands belonging to her. This was 

an act done with the intention of deceiving her.  

Ordinarily, of course, mere silence is no fraud, even if its result is to conceal “facts likely to 

affect the willingness of a person to enter into a contract” [Section 17 Explanation and 

Illustration (a) and (d)]. A contracting party is under no obligation to disclose the whole truth 

to the other party or to give him the whole information in his possession affecting the subject 

matter of the contract. It is under this principle that a trader may keep silent about a change in 

prices. A seller who puts forth an unsound mind for sale, but says nothing about quality, 

commits no fraud.  

When can silence tantamount to Fraud?  

Mere silence is no fraud even if it affects the willingness of other party to enter into a 

contract. However, Explanation to Section 17 stipulates as to when silence may be considered 

as fraud.  

1. Duty of the person keeping silence to speak.  

2. Silence in itself is equivalent to speech.  

There are certain exceptions wherein silence can be considered as fraudulent:  

1. Duty to speak- Contract Ubermaie Fides (Utmost good faith): The first such case is 

when the person keeping silence is under duty to speak. Duty to speak arises where 

one contracting party reposes trust and confidence in the other. A father, for example, 

selling a horse to his son must tell him if the horse is unsound, as the son is likely to 

rely upon his father. But the principle is not so confined. The duty to disclose the truth 

will arise in all cases where one party reposes, and the other accepts, confidence. Duty 

to speak also arises where one of the parties is utterly without any means of 

discovering the truth and has to depend on the good sense of the other party. For 
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instance, insurance company knows nothing about the life or circumstances of the 

assured. It has to depend on the disclosures made by the assured. It is, therefore, the 

duty of the assured to put the insurer in possession of all the material facts affecting 

the risks covered.  

2. Duty to disclose changes: sometimes a representation is true when made, but it may, 

on account of a change of circumstances, become false when it is actually acted upon 

by the other party. In such circumstances, it is the duty of the person who made the 

representation to communicate the change of circumstances. In a case before the 

Madras High Court, A company’s prospectus represented that certain persons would 

be the directors of the company. This was true. But before the allotment took place, 

there were changes in the directorate, some directors have retired. This was held to be 

sufficient to entitle an allottee to avoid the allotment.  

3. Where silence is deceptive- wherever silence is fraud and the other party was in a 

position to discover it by ordinary diligence then he cannot avoid the contract as fraud  

4. Half truth: Even when a person is under no duty to disclose a fact, he may become 

guilty of fraud by non-disclosure if he voluntarily discloses something and then stops 

half the way.  

Section 17 (3)- Promise made without intention of performing- To tie up a person to a 

promise with no intention of performing from one’s side and with the intention of only 

preventing the other from dealing with others, is an example of the promise made without the 

intention of performing it. This is the third type of fraud included in the definition in Section 

17. For instance, a purchase of goods without any intention of paying the price is a fraud of 

this species.  

In Delhi Development Authority v. Skippers Construction (P) Ltd. (2000) 10 SCC 130, a 

builder entered into a large number of bookings, nearly three times the available units of 

accommodation and collected moneys. This was held by the Supreme Court to be fraud 

because he should have known that he would not be able to perform the contract with all of 

them.  

Section 17 (4)- Any other act fitted to deceive: This appears to be inserted merely for the 

sake of abundant caution. The result is that all the kinds of intentional cheating would be 

covered.  
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Section 17 (5)- Any act or omission specially declared to be fraudulent- The last category 

is intended to cover all such acts which under any other branch of law are regarded as 

fraudulent. In Insolvency laws there is the concept of fraudulent preference and in TPA there 

is a concept of fraudulent transfer.  

The burden of proof in cases of fraud lies on the party who alleges it. The party has to prove 

the circumstances which can lead to the existence of fraud. Merely making a mention of fraud 

in the pleadings is not enough. If the party, whose consent has been obtained through fraud, 

had the opportunity or means to discover the truth with ordinary diligence, then the contract 

will not be void. 

Misrepresentation 

Misrepresentation under the Indian Contract Act, 1872 has an exhaustive definition and can 

be divided into 3 types. 

 The first type is when a statement is made by a person, about a fact which is not true, 

though he believes it to be true. 

 Second is the type when there is a breach of duty by a person who is making the false 

statement and he gains some kind of advantage even though it wasn’t his intention to 

deceive the other party. 

 The third is the type where if one party acting innocently, causes the other party to 

make any mistake with regards to the subject matter of the agreement. 

As can be seen from above, the three types of misrepresentation have one very important 

thing in common, the intention of the party which misrepresents is innocent; it is not to 

deceive the other party into entering the contract. The intention of the party who makes the 

false statement is the difference between misrepresentation and fraud. 

Or in other words, Misrepresentation essentially means wrongful representation without any 

intention of deception which can be committed in the following three ways:  

1. Positive assertion  

2. Breach of duty  

3. Substance of the thing.  
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What is meant by the positive assertion is a manner not warranted by the information of the 

person making it, of that which is not true? This clause seems to mean that innocent 

misrepresentation does not give cause for avoiding a contract unless the representation is 

made without any reasonable ground. In Currie v. Rennick (1886) Punj Rec. No. 41, A sells 

a mare to B. Before the sale A writes to B as follows, in answer to inquires from B: “I think 

your queries would be satisfactorily answered by a friend if you have one in the station and I 

shall feel more satisfied. All I can say is that the mare is thoroughly sound”. The letter is 

positive assertion of soundness coupled with a recommendation to B to satisfy himself before 

purchasing.  

The second sub-clause is probably intended to meet all those cases which are called in the 

court of equity cases of constructive fraud in which there is no intention to deceive, but where 

the circumstances are such as to make the party who derives a benefit from the transaction 

equally answerable in effect as if he had been actuated by motives of fraud or deceit. In 

Oriental Banking Corporation v. John Fleming (1879) 3 Bom 242, the plaintiff, having no 

time to read the content of a deed, signed it as he was given the impression by the defendant 

that it contained nothing but formal matters already settled between them. The deed, 

however, contained a release in favour of the defendants. Accordingly, the plaintiff was 

allowed to set aside the deed. The court said that the defendant was under no obligation, 

legally or morally to communicate the contents of the deed. But the plaintiff placed 

confidence. It then became his duty to state fully without concealment, all that was essential 

to a knowledge of the contents of a document.  

Inducing mistake about subject matter: Causing, however innocently, a party to an agreement 

to make a mistake as to the substance of the thing which is the subject of the agreement is 

also misrepresentation. The subject matter of every agreement is supposed by the parties to 

possess certain value or quality. If one of the parties lead the other, however innocently, to 

make a mistake as to the nature or quality of the subject matter, there is misrepresentation. 

The sub-section 3 was applied in Oceanic Steam Navigation Company v. Soonderdas 

Dhurumshey, (1890) 14 Bom 241.  

Suppression of Vital Facts- Misrepresentation may also arise from the suppression of vital 

facts. Cases of concealment or suppression will fall either under sub-section 2 when it 

amounts to breach of a duty or under sub-section 3 when it leads the other party to make a 

mistake about the subject matter of the agreement.  
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Material Facts- Misrepresentation should be of facts material to the contract. Mere 

commendatory expressions such as men of business will habitually make about their goods 

are not sufficient to avoid the contract. In a sale of land, for example, a mere general 

statement that the land is fertile and improvable, whereas part of it has been abandoned as 

useless, cannot, except in extreme cases, as for instance, where a considerable part is covered 

with water or otherwise irreclaimable, be considered such a misrepresentation as to entitle a 

purchaser to be discharged.  

Expression of opinion- A mere expression of opinion cannot be regarded as a 

misrepresentation of facts even if the opinion turns out to be wrong. But if the facts are not 

equally well known to both sides, then a statement of opinion by one who knows the facts 

best involves very often a statement of a material fact, for he impliedly states that he knows 

fact which justifies his opinion. This statement was affirmed by the Privy Council in Bisset v. 

Wilkinson (1929) AC 177.  

Change of Circumstances: There is often a gap of time between the representation of a fact 

and the ultimate conclusion of the contract. Any change of circumstances in the meantime 

affecting the fact represented must be brought to the knowledge of the other party. This was 

pointed out by Court of Appeal in With v. O’Flanagam (1936) 1 AII ER 727.  

Explanation: A fraud or misrepresentation which did not cause the consent to a contract of 

the party on whom such fraud was practised or to whom such misrepresentation was made 

does not render a contract voidable.  

If the plaintiff would have consented in any case, he can hardly complain. Again “the 

representation must be made with the intention that it shall be acted upon by the other party”. 

If a person to whom the statement was not addressed voluntarily chooses to act upon the false 

representation, he is not entitled to recession.  

Means of discovering truth with ordinary diligence- A party cannot complain of 

misrepresentation if he had the means of discovering the truth with ordinary diligence. This is 

recognised by way of an exception stated along with Section 19.  

Exception- If such consent was caused by misrepresentation or by silence, fraudulent within 

the meaning of section 17, the contract, nevertheless is not voidable, if the party whose 

consent was so caused had the means of discovering the truth with ordinary diligence.  
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Where a misstatement has been made and the other party had the means of discovering the 

truth, but instead of using such means, prefer to rely upon the statement, he too can avoid. 

For example, in Redgrave v. Hurd, a medical practice was under sale. The seller 

misrepresented the income which it produced, but gave document to the purchaser from 

which he could have verified, but he did not do so and preferred to rely upon the statement. 

On learning the truth he sought to avoid the contract and was allowed to do so. Sir George 

Jassel MR remarked that “it is not sufficient, therefore, to say that a man had the opportunity 

of investigating the real state of the case, but has not availed himself of that opportunity.  

The burden lies on the party claiming misrepresentation to avoid the contract to prove that 

misrepresentation was used to obtain the consent. When consent was obtained through 

misrepresentation, it becomes voidable at the option of the party whose consent was so 

obtained. 

Effect of flaw in Consent 

In case of the flaw in consent one party or the other party may have either  

1. A right of recession of the contract i.e. the contract may be voidable at his option, or  

2. A right to claim compensation  

Right to recession- Right to recession of contract is the common remedy available in the 

party in case his consent is obtained by coercion, undue influence, fraud or misrepresentation. 

He can rescind the contract by giving a notice to the other party or by taking such necessary 

steps under the circumstance of the case. Furthermore if the party whose consent was so 

obtained affirms the contract, then it will be binding on both the parties. However, the right 

of recession is subject to certain limitations:  

1. Lapse of time- The general rule is that if the parties do not exercise his rights of 

rescinding the contract in reasonable time, then the contract become binding on both 

the parties.  

2. When the contract is affirmed- According to Sections 19 and 19A of ICA when 

consent of party is obtained by coercion, undue influence, fraud and 

misrepresentation, the contract is voidable. But if the party affirms then the contract 

will be valid and the party extinguishes his right of recession of the contract.  

3. Acquisition of right by third party- The right of recession ceases if before avoiding the 

contract, any third party acquires the right on the subject matter in good faith. A 
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voidable contract is valid until avoided and it becomes void only after it has been 

avoided.  

The position may be explained by referring to the following provisions contained in 

Section 29 of the Sales of Goods Act, 1930: “When the seller of goods has obtained 

possession thereof under a contract voidable under section 19 and 19A of the Indian 

Contract Act but the contract has not been rescinded at the time of sale, the buyer 

acquires a good title to the goods provided he buys them in good faith and without 

notice of the seller’s defects of title.” 

4. Inability to restore the goods- When a party wants to avoid the contract he must do so, 

so long as the parties to the contract can be placed in the same position in which they 

were before the contract was made. If restitution in integrum is not possible, there can 

be no recession.  

In a contract of sales of goods if the buyer has a right to avoid the contract because of breach 

of a condition, the buyer’s right of rejecting the goods comes to an end if the buyer has 

accepted those goods. In such a case buyer’s only remedy is to claim compensation by 

treating the breach of condition as breach of warranty [Section 13(2) of Sales of Goods Act, 

1930].  

In Wallis v. Pratt (1911) AC 394, the buyer purchased seeds described as “English sainfoin 

seeds”. The seeds supplied by the seller were of an inferior and a different variety known as 

“Giant sainfoin seeds”. At the time of supply of seeds the buyer could not make out the defect 

as the two varieties were indistinguishable. The defect could be known only after the seeds 

had been sown and the crop was ready. The buyer could claim compensation only. There was 

no chance of avoiding the contract and rejecting the goods.  

Right to claim Compensation- Apart from the remedy of recession of contract, the remedy of 

damages or compensation may also sometimes be available to the parties to the contract, in 

case where the consent of one of the parties has been obtained by coercion, undue influence, 

misrepresentation and fraud.  

 Damages in case of fraud 

 Damages in case of party rescinding a contract- sometimes a party entitled to rescind 

a voidable contract may have already received some benefit under the contract. Equity 

demands that if he avoids the contract, he should also restore the benefits which he 

may received from the other party. Section 64 of ICA speaks about it.   
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